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Victorian legislationin a
modern riotous world
Damages Charles Gordon reviews the proposed reforms
to the Riot (Damages) Act 1886 and explains why change
is needed to protect the property industry
We all remember the lurid scenes of l{.(?\w'cvc.l', many interested .lel"tl(“S }“" .l)c )
- S . disappointed by the proposals, which seek
damage and destruction during the August . : ¥
2 i to modernise the law but to limit the scope
2011 riots, and the impact they had on ol ap-ciyoe > E
: Gk : for large scale liability falling on the public
commercial properties in London and the purse in the event o et hots
lce§ .(?f t.l‘ml['JK'l tht nt(?tbcvcry]o;]'c n}a'):‘ . The government is also concerned to
R ST L FIOLS DrOUGAT an arcant — opsure that claims are assessed and
pece .Of Victorian legislation t? the forc." resolved quickly. Many small businesses
th%Rl;Ot S.Dalz;afgc.s) tACttl: ?86 ( ]88()‘ AtCt ) and individuals suffered unnecessary
_ T g 'd]? s b]‘ ' %g]o‘\crgnnu.l ' additional hardship through the delays
w"ll ml;]b“;l;z ‘l;].m(ttp_(‘n.( ‘u?';lln‘({:l;'?‘ Act and uncertainties arising from the claims
e s s it e e process that was put in place to deal with
and to recommend changes - particularly N i
ernise the legislation. King} the 2011 riots.
tf) prc- (]rpls;;lt 'e elglb_‘}t'm‘]" "i'%lm" The consultation is largely based on the
Teparied Mk Nowsnber SUlyane e Kinghan report and seeks stakeholders’
government is now cuqsultmg on proposed opinions on the proposed changes. The
reforms. The consultation period closeson - proposals are outlined below.
1 August 2014 and the government is
particularly keen to hear from the Acap
!HSllf‘ﬂ"C(‘l mdusltl'y. ‘bl’:;g‘]“(‘ss‘?f’lfmd any Peculiarly, the existing law predominantly
isterestiet IieTbEYS of tae prliic, benefits the insurance industry. A projected
Th df P final sum of £100m in damages is to be
H . nfe(e)ﬂi or - ortm Damian Green has reimbursed by the police in lieu of the
Py g A = WP 2011 riots, 90% of which is to be paid to
said that the government’s aim is to enact
“modern affordable legislation that insurance companies. The Kinghan report
questioned whether this arrangement
provides a safety net for individuals and was justifiable, given that the insurance
businesses with the most to lose, but the companies had already received the benefit
least capacity to afford insurance premiums”.  of peonle’s premiums when taking on the
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liability to pay out policyholders. A cap has  respect of claims, but it is consulting on
been recommended on the amounts that that issue.
insurers can reclaim, suggesting a system
based on annual turnover. A bureau
Kinghan suggested applying a simple The government is considering
monetary annual turnover threshold of £2m  establishing a Riot Claims Bureau to be
so that insurance companies would only be ) ) )
able to make a claim for reimbursement by mude_up of loss adjusters to handle claims.
proving that the business they had insured ~ Here it might also be sensible to consider
prior to the riot had an annual turnover of establishing a mediation scheme as part of
less than £2m per year. The government is ~ any Riot (,lau.ns Bureau P“}’“d'"g third-
minded to accept this proposal to protect ~ party neutral involvement in the
small businesses, subject to the outcome of ~ negotiation and settlement of the large
the consultation. numbers of claims that usually arise from
city riots.
Business losses
The Kinghan report concluded that any ﬁ"d more... o )
reformed legislation should not provide for ~ The consultation scc:ks”modc.rms.at.l()n. of
compensation in respect of consequential the definition of a “riot” to bring it in line
loss-business interruption claims. \\1th‘thc dcf‘untl(”)n in the Public Order Act
1986 (“1986 Act”). The existing definition
o ; . in the 1886 Act is archaic and, when
However, Mitsui Sunzftmn(‘) In.summ. .Co combined with the definition in the 1986
(Europe) Ltd v Mayor’s Office For Policing . -
g B et e oo Act, is considered confusing,.
And Crime [[2014°] EWCA Civ 682 found Also proposed is that damage to motor
. . . I 0> A < « C
against the government m this respect, vehicles should be covered (it is not at
thus opening up the possibility of )(l’_;s;:tb)b roviding the clL'lim'mt is ﬂ(](’
substantially increased claims in relation to {\ ) fP el .g] 1' he :( thewtind a0
the 2011 riots, even if new legislation .lﬁ?g;n(zu;]e t\li::ic e,:lrl::, itn]sf:lm;?c (l)r A
excludes such claims for the future. ¢ : 2 o il .
complied with the rules with regard to off-
) »ad vehicles.
The claims process roadvehicles. \ 3o with
OnHliall-Stnporissitguestion of the By way of clarification but clearly with a
“remay . " view to capping claims and minimisin
claims process, the government favours a Liabilitv. ]p!) g c - = . ﬁ] t
two-tier system: an initial claim would be ':l‘; S t‘u.g( ?wrnm;:?t ‘15 })l'(fpf)im‘g :
put in within 42 days, followed by a fully S CUREPNESIE: Yckr Tho REW W
eonslated clainywithia 90 duvs. It also should remain on an indemnity basis and
propl())ses s e WllO‘I])t;;'C o not be replaced by a “new-for-old”
AC < P . .
I L > s . This mav prolong the
insurance claims repudiated would have a L This g P‘ro‘l.)n;, tl:"t L
pesiodof time after thet repudiation o recovery time of businesses in possession o
o old or obsolete equipment.
lodge their claim. The government appears id or obsolete equipment
neutral on the question as to whether .
interim pavments should be made in Ilme ﬁ.,r.a Chan.ge — &
T'he existing legislation is more than 125
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years old and, as evidenced by the 2011
riots, is clearly not fit for purpose today. It

“persons riotously and tumultuously assembled together” [section 2(1) of the 1886 Act

is understandable that the government
would wish to limit public liability, but
genuine and significant hardship is
suffered by individuals’ small businesses
following riots and insurance cover is
often inadequate. This legislation should
be seen as providing a safety net,
particularly for those undergoing genuine
hardship where insurance is unavailable
or large excesses apply to insurance
claims. It should not aim to provide cover
equivalent to insurance cover where this is
available.

Stakeholders should seriously consider
responding to this consultation given that
it represents a significant reduction in
public liability in respect of riots,
particularly in light of Mitsui clarifying
that the present law does cover some
claims for consequential loss.

The consultation is available at
www.gov.uk/government/consultations/
reform-of-the-riot-damages-act--2

Charles Gordon is a mediator and
arbitrator at JAMS International

|
. Coverage is reproduced under licence from the NLA, CLA or other copyrightowner. No further copying (including the +44 (0) 20 7264 4700
Pre CISe printing of digital cuttings), digital reproductions or forwarding is permitted exceptunder licence from the NLA, info@precise.co.uk
http:/www.nla.co.uk (for newspapers) CLA, http://www.cla.co.uk (for books & magazines) or other copyright body. www.precise.co.uk



